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n Jan. 31, the New Jer-
sey Appellate Division
addressed issues of first
impression when it ren-
dered its decision in
State of New Jersey v. William L. Scott. The
Appellate Division held for the first time
that “implicit bias” can be a basis for
establishing a prima facie case of police
discrimination under the burden-shift-
ing standard adopted in the 2002 New

ple and stereotypes about those groups.”
Implicit bias operates at a subconscious
level and is oftentimes contrary to a per-
son’s stated beliefs and attitudes. Implicit
bias is different than explicit bias, in that
it is not expressed directly and does not
operate on a conscious level.’

The Court in State v. Andujar defined
implicit bias as referring to “Attitudes or
stereotypes that affect our understand-
ing, actions, and decisions in an uncon-

be-on-the-lookout (BOLO) description
of a person who committed an armed
robbery in the vicinity just minutes earli-
er. The BOLO described the robber as a
Black male wearing a dark raincoat. How-
ever, the victim of the armed robbery did
not provide the race of the perpetrator
when she reported the crime. The state
acknowledged that it did not know why
the dispatcher assumed the perpetrator
was Black while announcing the BOLO.*

Jersey Supreme Court case of State v.

Segars.! While the concept of “implicit
bias” is long-standing in New Jersey, the
Appellate Division’s most recent determi-
nation in Scott should be regarded by all
employers to ensure that the workplace is
free from discrimination, including bias-
es, especially in the context of hiring, pro-
moting, evaluating and terminating
employment and in conjunction with
the fairly new use of artificial intelligence
in making such employment decisions.

What is Implicit Bias?

Implicit bias is an automatic associa-
tion people make between groups of peo-
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scious manner.”* Implicit biases “encom-
pass both favorable and unfavorable
assessment, [and] are activated involun-
tarily and without an individual’s aware-
ness or intentional control.”® The Court
further stated that “implicit bias is no
less real and problematic than intention-
al bias.”® “It makes little sense to con-
demn one form of racial discrimination
yet permit another.”’

State v. Scott

In the matter of State v. Scott, defen-
dant Scott contended that he was sub-
jected to discriminatory policing when
he was stopped and frisked based on the

The New Jersey Appellate Division was
tasked with addressing three issues of first
impression, one of which being whether
implicit bias can be the basis for establish-
ing a prima facie case of police discrimina-
tion under the Segars burden-shifting
standard.” In Segars, defendant Segars, a
Black motorist, pleaded guilty in the
municipal court to a charge of driving
with a suspended license. Throughout
the proceedings, Segars maintained that
Officer Williams checked his license plate
on the Mobile Data Terminal because of
his race. The question before the Court
was whether the trial court’s conclusion
that Segars failed to sustain the burden of
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In applying the concept of
implicit bias to the
Lehmann Court’s
determination, it can be
concluded that even
though an implicit bias is
“unintentional” or
“involuntary,” such bias
can still be considered
discriminatory under the
New Jersey Law Against
Discrimination because
the LAD is not an intent-
based statute.
Additionally, as further
demonstrated in
Lehmann, an employee’s
discriminatory implicit
bias toward another can

cause an employer to

become vicariously liable
under the LAD.
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proving discriminatory targeting be sus-
tained. The Supreme Court of New Jersey
held that: (1) the evidence established
racial targeting by a police officer; (2) the
defendant had the burden of establishing
a prima facie case of racial targeting; (3) a
prima facie case shifted the burden to the
state to produce evidence of a race-neu-
tral reason; and (4) the defendant bore
the burden of proving discriminatory
treatment by a preponderance or greater
weight of the credible evidence.” Under
Segars, the Appellate Division in State v.
Scott determined that implicit bias can be
a basis for establishing a prima facie case of
police discrimination.” In reaching such
conclusion, the court was persuaded by
the Attorney General Directive 2005-1,
which states in part that under the Equal
Protection Clause of the Fourteenth
Amendment to the United States Consti-
tution and the New Jersey Constitution, a
person’s race may not be considered as a
basis for making law enforcement deci-
sions other than when determining
whether an individual matches the
description in a BOLO alert.”

In addition, the Appellate Division
considered the harm that can be caused
by implicit bias as set forth in Andujar
supra, and determined:

We likewise hold that implicit bias may be
considered as part of a Segars analysis
notwithstanding that Segars provides that
a defendant bears the ‘ultimate burden of
proving by a preponderance of the evi-
dence that the police acted with discrimi-
natory purpose.” Accordingly, evidence of
implicit bias can support an inference of
discrimination that would establish a
prima facie case under Segars, shifting the

burden of production to the prosecutor.”

The court further stated:

But even if we were to hold that evidence

of implicit bias is not sufficient to establish

a prima facie case of purposeful discrimi-
nation under Segars, the evidence in this
case, when viewed in a light favorable to
defendant’s claim, supports the inference
that the dispatcher made a conscious
decision to infer the robber’s race based
on a prejudiced assumption about the cor-
relation of race and criminality. While any
such inference of intentional discrimina-
tion might be rebutted under the Segars,
burden-shifting paradigm, the State was

obliged—and failed—to do so.*

In sum, the court determined that the
defendant presented evidence establish-
ing a prima facie case of discrimination,
shifting the burden to the state to pro-
vide a race-neutral reason as for the dis-
patchers assumption that the perpetrator
was Black. Because the state failed to
meet its burden of production and even
admitted that it does not know why the
dispatcher added the racial description
to the BOLO, the defendant established a
prima facie case.”

Implicit Bias’s Impact on Employers

While the case of State v. Scott was
determined in a criminal context,
implicit bias is apparent in all realms of
society, including the employment con-
text. Given the new ruling in State v.
Scott, employers should be cognizant,
now more than ever, to eradicate and pre-
vent implicit bias in the workplace.

The concept of implicit bias in an
employment law context was demon-
strated in the seminal New Jersey
employment law case of Lehmann v. Toys
‘R’ Us, Inc., where the New Jersey
Supreme Court ultimately held that an
employer may be vicariously liable, based
on principles of agency law, for sexual
harassment committed by a supervisor
resulting in a hostile work environment.”
In determining whether the plaintiff in
Lehmann was harassed based on her sex,
the Court stated:
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The LAD is not a fault-or intent-based
statute. A plaintiff need not show that the
employer intentionally discriminated or
harassed her, or intended to create a hos-
tile work environment. The purpose of the
LAD is to eradicate discrimination,
whether intentional or unintentional.
Although unintentional discrimination is
perhaps less morally blameworthy than
intentional discrimination it is not neces-
sarily less harmful in his effects, and it is at
the effects of discrimination that the LAD

is aimed.”

In applying the concept of implicit
bias to the Lehmann Court’s determina-
tion, it can be concluded that even
though an implicit bias is “unintention-
al” or “involuntary,” such bias can still be
considered discriminatory under the
New Jersey Law Against Discrimination
because the LAD is not an intent-based
statute. Additionally, as further demon-
strated in Lehmann, an employee’s dis-
criminatory implicit bias toward another
can cause an employer to become vicari-
ously liable under the LAD.

In Cutler v. Dorn, the New Jersey
Supreme Court was tasked with deter-
mining whether comments that stereo-
typed persons of Jewish ancestry
occurred because of Cutler’s particular
ancestry and religion, thus constituted
harassment. The Court concluded that
such stereotypic comments were not
accidents and were aimed to have an
effect on their listener, and their listener
was known as a person of Jewish faith
and ancestry.® Although the Court did
not use the term “implicit bias,” it was
concluded that stereotyping (discussed
supra as a form of implicit bias) was con-
sidered harassment/hostile work envi-
ronment under the NJLAD.

Not only should an employer be aware
of implicit bias in connection with vicar-
ious liability and actions of employees,
but an employer should also be aware of
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its presence when hiring, promoting,
evaluating and terminating an employee.
Such notion is demonstrated in the Unit-
ed States Supreme Court case of Phillips v.
Martin Marietta Corp., where the plaintiff,
a female job applicant, instituted an
action against an employer under Title
VII of the Civil Rights Act of 1964 alleging
that she had been denied employment
because of her sex. In Phillips, the United
States Supreme Court held that stereo-
types about the child-care obligations of
women are a form of gender discrimina-
tion.” The Court stated:

By adding the prohibition against job dis-
crimination based on sex to the 1964 Civil
Rights Act Congress intended to prevent
employers from refusing to ‘hire an indi-
vidual based on stereotyped characteriza-
tions of the sexes.” Even characterizations
of proper domestic roles of the sexes were
not to serve as predicates for restricting
employment (Emphasis
added).”

opportunity.

As demonstrated above, implicit bias
has permeated judicial decision-making
and will continue to be a focus of courts
after State v. Scott.

Al, Bias and Employers

On Jan. 10, the Equal Employment
Opportunity Commission published its
draft Strategic Enforcement Plan, which
includes updates that take into account
employers increasing use of automated
systems, including artificial intelligence
or machine learning, to target job adver-
tisements, recruit applicants, and make
or assist in hiring decisions.” The SEP
builds upon the previous SEP adopted in
2018, which added “emerging and devel-
oping issues,” such as Al bias.” In Octo-
ber 2021, the EEOC launched its initia-
tive to ensure that Al and other emerging
tools used in hiring and other employ-
ment decisions comply with federal civil

Not only should an
employer be aware of
implicit bias in connection
with vicarious liability and
actions of employees, but
an employer should also
be aware of its presence
when hiring, promoting,
evaluating and
terminating an employee.
Such notion is
demonstrated in the
United States Supreme
Court case of Phillips v.
Martin Marietta Corp.,
where the plaintiff, a

female job applicant,

instituted an action
against an employer
under Title VIl of the Civil
Rights Act of 1964
alleging that she had been
denied employment
because of her sex.
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rights laws. EEOC Chair Charlotte A. Bur-
rows stated:

Bias in employment arising from the use
of algorithms and Al falls squarely within
the Commission’s priority to address sys-
temic discrimination. While the technolo-
gy may be evolving, anti-discrimination
laws still apply. The EEOC will address
workplace bias that violates federal civil
rights laws regardless of the form it takes,
and the agency is committed to helping
employers understand how to benefit
from these new technologies while also

complying with employment laws.”

While the EEOC’s focus on employ-
ment bias, including implicit bias, is
based on the federal level, individual
states, such as New York, have also
issued guidance on automatic employ-
ment decision tools. On April 6, the
New York City Department of Con-
sumer and Workers Protection issued a
final rule to provide guidance regarding
the city’s Automatic Employment Deci-
sion Tool. The final rule came after the
New York City Council enacted an ordi-
nance which took effect on Jan. 1 ban-
ning Al in employment decisions unless
the technology has been subject to an
independent bias audit within a year of
use.” The final rule defines an AEDT as
any tool that applies artificial intelli-
gence to “substantially assist or replace
discretionary decision making” of an
employer, such that it does any of the
following: scores, classifies or ranks job
applicants or employees based on only
one factor; gives more weight to simpli-
fied output as one set of criteria; or uses
a simplified output to overrule conclu-
sions derived from human decision-
making or other factors.”

Accordingly, an employer cannot use
an AEDT unless the tool was subject to a
bias audit within the last year to ensure
that the AEDT does not disparately
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impact a particular group.” The final rule
also has a notice requirement which
requires employers to inform applicants
and employees of the use of the AEDT
and the process of requesting an alterna-
tive selection process or reasonable
accommodation.” The DCWP announced
that it will begin enforcement of the
AEDT law and final rule on July 5.

In addition to New York, a bill has
been introduced in the New Jersey
Assembly that would impose new obliga-
tions on employers with the use of Al in
the hiring process. At present, the bill
remains in committee. It was approved
by the Assembly Labor Committee and
referred to the Innovation and Technolo-
gy Committee.”

As a takeaway, it is important for
employers who use software to assist in
the hiring process and other employ-
ment related decisions to consult with
their venders to determine whether their
Al tools are subject to the AEDT law and
final rule. If so, it is important for
employers to ensure that such venders
complete the bias audit by the applicable
enforcement date(s) to eliminate the
potential bias in such tools.

What Can Employers Do?

In light of the State v. Scott decision
and its impact, employers should take
additional steps to ensure that the work-
place is free of bias, including implicit
bias, and discrimination. On Aug. 4,
2021, the EEOC launched Diversity,
Equity and Inclusion workshops through
the EEO Training Institute to help
employers understand, prevent and cor-
rect discrimination in the workplace.*

In addition to attending EEOC train-
ing sessions, it is important for employers
and employees to attend state-specific
anti-harassment/anti-discrimination
training conducted by seasoned employ-
ment counsel of the employer’s home
state as a best practice. It is important for

both employers and employees to under-
stand and acknowledge the types of dis-
crimination and how they can be preva-
lent in the workplace. With regard to
implicit bias, it is essential for employers
and employees to define and acknowl-
edge implicit bias; recognize different
types of implicit bias; and understand the
impact of implicit bias in order to protect
employees in the workplace. Employers
should further familiarize themselves
with how bias can play a role in hiring,
terminating, promoting, evaluating and
demoting. Employers should consult
with counsel for further assistance and
guidance on appropriate training(s).
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